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The ancient Roman god, Janus, was two-
faced—his back-to-back visages looking
at the past and into the future—a sym-
bolic representation of ineluctable tran-
sitions through the passage of time, a
reminder of essential change from one
condition to another, whether for better
or worse. Like it or not, the yield spread
premium (YSP) will be
going through its own
transition soon, and,
depending on the poli-
tics—and not necessarily
the facts—the essential
change will be enduring
and irreversible.

If the YSP is believed to
be a legitimate financing
tool and proves to be a use-
ful means in the service of
borrowers, it may yet sur-

other things, that “settlement charges
often are based on factors unrelated to
the cost of providing the services,” and
advocated regulating settlement costs.
This position was an underlying fea-
ture of the debate, beginning in 1972,
which led up to the formation of
RESPA.* Congress decided that RESPA
should not implement
price controls, such as
setting maximum allow-
able costs, believing
instead that proper dis-
closure and prohibiting
certain practices were
sufficient to avoid abuse.
HUD has maintained that
RESPA is not intended to
be a rate-making statute.
And it has indicated in
various policy issuances
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Reform and Anti-Predatory
Lending Act,' which will
amend the Truth-in-
Lending Act (TILA), and it
has gone to the Senate? Its
provisions directly affect
the fate of the YSP. If it
passes on to the White House in its current
form and President Obama signs it, this
legislation will become law.

A key provision is the virtual removal
of yield spread premiums!®

Prior to the enactment of the Real
Estate Settlement Procedures Act
(RESPA) in 1974, the U.S. Department
of Housing and Urban Development
(HUD) and the Veterans Administration
(VA) issued a report asserting, amongst

of borrowers, it may
yet survive; if not, its
demise is on the way.
At this time, it is in
danger of becoming
extinct!”

whereby a borrower, if
properly empowered,
could actually determine
its use—will be heading
to the dustbin of history.

This controversy can
be considered by briefly
exploring certain evaluative criteria.

Broadly, the following areas constitute
the core of the debate:

% Can the YSP cause price discrimination?

« Can borrowers be charged more
because of the YSP?

«+ Can the YSP provide a dollar for dol-
lar financing offset?

<+ Does the YSP cover the cost of

goods and services?

Let us briefly consider each of these
questions. Afterward, a suggestion will
be offered that, if implemented, would
strongly empower the borrower, fortify
the lender and broker relationship, pre-
serve continuity and potency of market
forces, and save the YSP.

Price discrimination:

Can the YSP cause price
discrimination?

There is some evidence that less sophis-
ticated borrowers and borrowers with
certain racial profiles have paid higher
loan costs. According to HUD’s Office of
Policy Development and Research,
“price discrimination has been known
to occur,” whereby “loan fees are high-
ly correlated to race and education
characteristics, with African-American
and Latino borrowers paying an aver-
age of $415 and $365 more, respective-
ly, than other borrowers.”

HUD’s recent, final version of
Regulation X revisions,® designed to
create a more level playing field, were
in part a response to a regulatory
impact analysis—required by the
Regulatory Flexibility Act—that stated
“there is strong evidence of informa-
tion asymmetry between mortgage
originators and settlement service
providers and consumers, allowing
loan originators to capture much of the
consumer surplus in this market
through price discrimination.”” Total
loan costs are elevated in loans con-
taining YSPs, discount points and seller
contributions to closing costs. The YSP
may not necessarily offer the borrower
a savings, though it can be used to
increase the cost. “Research shows that
borrowers saved only $20 in upfront
cash for each $100 paid in YSP.
Mortgage-brokered loans benefited the
least, saving only $7 per $100 in YSP.”
Higher fees, lower savings, meaning
increased costs to borrowers, can lead
directly to price discrimination.

Higher costs: Can
borrowers be charged
more because of

the YSP?

Mortgage brokers can obviously
increase their compensation by select-
ing the lender that offers a higher YSP
for a loan, though another lender may
offer a loan with similar features, but
at a lower YSP. It doesn’t matter that
the compensation is paid indirectly
(i.e., YSP paid by lender), the con-
sumer is ultimately paying for it. If
such increased compensation is not
used as a financing offset, the mort-
gage broker could be incentivized to
choose the higher YSP, without having
to provide any additional financing,
products, or services to the borrower.
This is a prima facie violation of
RESPA,° because a borrower’s upfront
cash requirements are not lowered, yet
the mortgage broker’s compensation is
increased in excess of what is reason-
ably related to the total value of the
origination services provided by the
broker.”

Offset financing: Can the
YSP provide a dollar for
dollar financing offset?
HUD has consistently taken the position
that the YSP can play a significant role in
offsetting financing costs." In its
Statement of Policy 2001-1, HUD stated
that “a yield spread premium can be a
useful means to pay some or all of a bor-
rower’s settlement costs. In these cases,
lender payments reduce the up-front
cash requirements to borrowers. In
some cases, borrowers are able to obtain
loans without paying any upfront cash
for the services required in connection
with the origination of the loan. Instead,
the fees for these services are financed
through a higher interest rate on the
loan. The yield spread premium thus
can be a legitimate tool to assist the bor-
rower” (emphasis added). Indeed, HUD
believes this use of the YSP “fosters
homeownership.”” Analogous to the
case of the YSP having the potential to
cause a higher cost loan, if the YSP is
only used to increase the borrower’s
interest rate as well as the broker’s over-
all compensation, but does nothing to
lower up-front cash requirements for
the borrower, this use of the YSP would
not be a bona fide source of financing
and certainly violates RESPA.*

Goods and services: Does
the YSP cover the cost of
goods and services?

This is an area that has been litigated
extensively and, even to this day, the
outcome is uncertain.

The legal landscape has stretched far
and wide, in various jurisdictions, from
initially maintaining that the YSP is a
referral prohibited by RESPA’s Section 8,”
to the YSP being a form of compensation
and not a violation of RESPA;*from the
YSP being a permissible payment for
goods (i.e., loans with YSPs),"”to a rever-
sal of that position, holding that the YSP
was potentially a prohibited referral fee
under Sections 8(a) and 8(c) of RESPA."™ In
that latter ruling, a case decided by the
Court of Appeals for the Eleventh Circuit,
in Culpepper v. Inland Mortgage
Corporation (Culpepper), the Court
offered a two-pronged test to determine
if the YSP was compliant with RESPA:

1. Are goods or services provided in
exchange for the yield spread premi-
um?; and

2. Was the YSP a payment in exchange
for those goods or services.

First, the court decided that the YSP
was not a payment for the good itself
(i.e., the “good” being the loans with
YSPs, table-funded), because the lender,
not the broker, actually owned the loan
already. Second, the court decided that
the YSP was not a payment for the good
itself, asserting that direct payments to
the broker is the allowable compensa-
tion, and, in any event, given that the
YSP is calculated on the basis of the
loan’s interest rate, where there is no
ostensible difference between a loan
with a YSP and a loan without a YSP, the
YSP had to be a prohibited referral fee.



HUD then weighed in, offering its
Statement of Policy 1999-1, and in so
doing offered its own Two-Part Test.
Essentially, HUD’s position was (and
still is) that a mortgage broker’s total
compensation is RESPA-compliant (1) if
“goods or facilities were actually per-
formed for the compensation paid,”
and (2) if the “payments are reason-
ably related to the value of the goods
or facilities that were actually fur-
nished or services that were actually
performed.”” HUD provided a list of
compensable services which, although
it is not (and was not meant to be)
exhaustive, clearly identifies numer-
ous services that mortgage brokers
render in return for direct and/or indi-
rect compensation from the borrower.
Importantly, HUD identified certain
goods provided by a mortgage broker,
but it made clear that the loan (i.e., a
loan with YSP, table-funded) was not
itself a “good.” Explicitly, HUD stated
that, “while a broker may be compen-
sated for goods or facilities actually
furnished or services actually per-
formed, the loan itself, which is
arranged by the mortgage broker, can-
not be regarded as a ‘good’ that the
broker may sell to the lender and that
the lender may pay for based upon the
loan’s yield’s relation to market value,
reasonable or otherwise.” Even though
HUD had answered key questions,
many courts still vacillate in their
interpretations.

Indeed, litigation continued, bring-
ing about an additional response from
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WE'VE WEATHERED
THE STORM...

WE'RE STILL STANDING
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HUD. Its 2001-1 Statement of Policy *
was issued, in part, to clarify HUD’s
position on YSPs, due to a decision of
the Court of Appeals for the Eleventh
Circuit, in Culpepper v. Irwin Mortgage
Corporation, which upheld certification
of a class in a case alleging that YSPs
violated Section 8 of RESPA.2 The Court
had found that the lender, pursuant to
a prior understanding with mortgage
brokers, had paid YSPs to the brokers
based solely on the brokers’ delivery of
above par interest rate loans.
Furthermore, the court described HUD’s
1999-1 Statement of Policy as “ambigu-
ous.” At the time, other courts were ren-
dering conflicting decisions. HUD’s
response asserted the legality of YSPs,
when services are actually rendered for
compensation reasonably related to the
value of the services and it makes clear
the operational effectiveness and pur-
pose of YSPs in increasing homeowner-
ship, as well as identifying those areas
where the YSP may be abused.

But how to determine that the com-
pensation payments are reasonably
related to the value of the services actu-
ally furnished and performed?

Implicit in each of the criteria given
above is the view that the YSP can be
abused, though it may serve a legiti-
mate purpose. Many commercial trans-
actions are subject to abuse, if left
unregulated. To eliminate the YSP,
when it is a useful means and legiti-
mate tool to originating residential

mortgage loans, would not only
deprive the borrower of its application,
but also cause a pervasively destructive
impact on the mortgage brokerage
industry. This is clearly a case that cries
out for better regulation.

HUD had recommended regulatory
measures in 1997, when it published
a proposed rule to give a qualified
“safe harbor” for payments to mort-
gage brokers under RESPA’s Section 8.2
HUD proposed that there would be no
violation of RESPA—and a presump-
tion would be made that broker fees,
both direct and indirect, were legal—
if a mortgage broker should enter
“into a contract with consumers
explaining the broker’s functions
(whether or not it represented the
consumer) and the total compensa-
tion the broker would receive in the
transaction, before the consumer
applied for a loan.”

Recent RESPA reform has been an
attempt to remediate through increased
disclosure. The new Good Faith Estimate
(GFE), consisting of three pages, provides
a rather thorough outline of the settle-
ment charges. The GFE requires that the
YSP to be disclosed more comprehen-
sively, requiring a “credit” field to be
used to disclose a yield spread premium
and a “charge” field to be used for dis-
count points.®

However, does this go far enough in
determining the extent to which the
YSP is applied to the loan and, impor-
tantly, establish the “reasonableness”
of this particular compensation for

goods or services actually rendered?
After all, HUD’s remedy would simply
be to require an enhanced disclosure of
the YSP to the borrower. Indeed, the
Mortgage Reform and Anti-Predatory
Lending Act, mentioned above, will
surely add a whole new set of manda-
tory disclosures to the already huge
number of disclosures required by
existing law. But the resolution will not
be found in more and more disclosures
or by allowing the government to inter-
pose itself between the consumer and
private enterprise through more disclo-
sure forms and promulgating arbitrary
standards.

An important piece is still missing,
one that gives the consumer (and,
therefore, market forces) the ability to
set a fair market standard for compen-
sation payments that are “reasonably
related to the value of the services actu-
ally furnished and performed.” In the
long run, if appropriately implemented,
it would also remedy many of the issues
involving price discrimination, higher
costs, and offset financing, because it
would give the borrower control over
the use of the YSP.

The missing piece is simply to credit
the YSP directly to the borrower. The
borrower would then have the choice
to use the YSP in accordance with the
borrower’s own interests. Once the bor-
rower specifically authorizes how the
YSP is to be used, a standard of “rea-
sonableness” would be established.

continued on page 28

Portfolio Products:

v'No-Income/No-Asset (NINA)*
v Foreign National Financing Available
v Jumbo Loans up to $10 Million**

v’ Cross Collateralization -
Blanketing Two or More Properties

v Hold Title In LLC, Corp Trust or Partnership Name

When You THINK of Emigrant....
THINK Agency & Portfolio Products!

Agency (FNMA/FHLMC) Products:
v Fixed Rate Full Documentation Products
v Conforming and High Balance Loan Limits
v’ Expanded Approvals Permitted
v Higher LTVs with MI Allowed
v’ Fast Decision Turnaround

We have expertise
in Co-op (NY/NJ)
Lending!

Contact a BrokerDirect®
Account Manager in
Your Area TODAY!

New York:
Manhattan/Bror
Westchester:
(212) 850-4363

Brooklyn/Queens/
Staten Island
(718) 459-6556

Long Island
(516) 822-5178

New Jersey/Pennsylvania/
Delaware
(914) 785-1245

New Hampshire/
Massachusetts/Connecticut
(617) 510-3442

v’ Cash-Out up to 100% of Loan Amount

READY TO SERVE THE LTV Restrictions May Apply

WHOLESALE COMMUNITY.

Florida
(561) 373-9184

Ask about signing up for our BrokerDirect® Wholesale Program!

www.EmigrantMortgage.com =

“Subject to state specific laws, regulations and Emigrant’s Geographic Restrictions. **Applicant(s) must have a FICO of 651 or greater for transactions with loan amounts above $3 Million.

Copyright © 2008 Emigrant Company, All rights reserved. Emigrant is a subsidiary of Emigrant Bank, Member FDIC and is an Equal Opportunity Lender. All product names, company names and logotypes are servicemarks
or trademarks of Emigrant in the United States and olher countries. The information, products and services contained in this advertisement are believed to be correct but may include i errors and/or Emigrant does not
guarantee the accuracy of the data herein. is intended for andlor real estate professional use only and should not be or pi su or any other third parties. This is not an offer or guarantee to extend
consumer credit. Program guidelines, terms and/or condmons are subject to change by €mlgran! without notice. All loans are subject to of a complete g review and credit and property approval by Emigrant. Not all products
andlor programs are available in all states and/or localities and/or for il loan amounts. Certain products / program are offered through third parties. Other restrictions and limitations may apply. New York Licensed Residential Mortgage Lender: Exempt. Emigrant
is registered or licensed with the Banking Departments or Divisions in CT, DE, FL, MA, NH, NJ, NY, PAand RL.




com

tgagef

B Juv 2009 « NEW York MoRTGAGE PROFESSIONAL MIAGAZINE < www.

TR —

of a broad spectrum of lenders from
coast to coast. Half of our clients have
less than $500 million in assets, but
half of them have more. We’re also
pleased to be able to serve about 40 of
America’s top 100 banking institutions,
and nearly half of the country’s top 100
credit unions.”

According to Happ, Benchmarks
2009 presents useful insights into the
realm of consumer-direct, Web-based
mortgage lending—insights that can
help banks and credit unions sharpen
the focus and direction of their lending
businesses.

For more information, visit www.mort-
gagebot.com.

HUD offers $58 million
for housing counseling

* The U.S. Department
of Housing and Urban
Development (HUD)
has announced that
more than $58 million is available for a
broad range of housing counseling pro-
grams to help families find and pre-
serve housing. The funding is an
increase of $11 million, or 23 percent,
over last year. These grants will be
awarded competitively to hundreds of
HUD-approved counseling agencies and
state Housing Finance Agencies that
offer a variety of services, including
how to purchase or rent a home, how
to avoid foreclosure, how to improve
credit scores, and how to qualify for a
reverse mortgage.

“Now, more than ever, it is crucial
that American families make informed
decisions about their housing choices,”
said HUD Secretary Shaun Donovan.
“These counseling agencies are also
vital to the success of the President’s
Making Home Affordable Plan which is
helping families avoid foreclosure and
remain in their homes.”

HUD-approved counseling agencies
provide homeownership counseling, as
well as financial literacy education to
renters and homeless individuals and

families. This year, HUD’s Housing
Counseling Grant program will provide
approximately $47 million for compre-
hensive counseling; $8 million for
Reverse Mortgage Counseling, $2 mil-
lion for supplemental funding for Loan
Document Review Counseling, and $1
million in supplemental funding for
Fair Lending and Mortgage Fraud
Analysis and Counseling.

National and regional agencies dis-
tribute much of HUD’s housing counsel-
ing grant funding to community-based
grassroots organizations that provide
advice and guidance to low- and mod-
erate-income families seeking to
improve their housing conditions. In
addition, these larger organizations
help improve the quality of housing
counseling services and enhance coor-
dination among their counseling
providers.

HUD will award grants to approxi-
mately 400 applicants. Applications
may be downloaded from HUD’s Web
site, including instructions on submit-
ting proposals via FedEx, United Parcel
Service, and the U.S. Postal Service.
Applications must be postmarked on or
before Friday, July 17 and received by
the designated reviewing office within
five days.

For more information, visit www.hud.gov.

Your turn

National Mortgage Professional
Magazine invites you to submit any
information on regulatory changes, leg-
islative updates, human interest stories
or any other newsworthy items pertain-
ing to the mortgage industry to the
attention of:

NMP News Flash column
Phone #: (516) 409-5555
E-mail: newsroom@nmpmediacorp.com

Note: Submissions sent via e-mail are
preferred. The deadline for submissions is
the 1st of the month prior to the target
issue.

Want more National Mortgage
Professional Magazine?

¢ Daily updated mortgage industry news
* Industry blogs

» Write your own blog

¢ Find loan programs

e Discover local and national events

= Get access to video

NainalMortgageProfessional.com

iR spread premium ...

Market forces will respond accordingly,
as borrowers agree to the utilization of
the YSP. Placing the control of the YSP
into the hands of the borrower and let-
ting its use be determined by the bor-
rower will protect the borrower and
provide a true “safe harbor.”

Like the Roman god, Janus, we now
occupy the middle ground between the
past and the future, between how the
YSP has been used in the past and how
(or even if) it will be used in the future.
As events unfold, however, saving the
YSP by empowering the borrower to
authorize its use may not go far
enough! For the Service Release
Premium (SRP), the undisclosed income
paid to a lender when it sells an above
par loan into the secondary market, is
in some ways an analogue to the YSP.
RESPA does not require a lender to dis-
close the SRP to the borrower, though it
does require a mortgage broker to dis-
close the YSP. Should the YSP be revised
or eliminated without concomitantly
changing the application of the SRP?
Legislation aimed at changing the YSP,
but not the SRP, seems to favor the
lender over the mortgage broker. Both
the lender and broker serve the con-
sumer! Borrowers will benefit from the
proper use of the YSP and the SRP. In
future articles, we will explore the role
played by the SRP in originating resi-
dential mortgage loans, and, impor-
tantly, how revising the application of
the SRP will benefit consumers, main-
tain a stable market, and preserve the
vitality of all loan originators.

Jonathan Foxx, former chief compliance
officer for two of the country’s top pub-
licly-traded residential mortgage loan
originators, is the president and manag-
ing director of Lenders Compliance
Group, a mortgage risk management
firm devoted to providing regulatory
compliance advice and counsel to the
mortgage industry. He may be contacted
at (516) 442-3456 or by e-mail at
Jfoxx@lenderscompliancegroup.com.

For more information on
author Jonathan Foxx,
visit Lenders Compliance
Group on the Web at
www.lenderscompliancegroup.com.
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